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Agenda Item 

AGENDA STAFF REPORT 

ASR Control 22-001078 

MEETING DATE: 12/06/22 

LEGAL ENTITY TAKING ACTION: Board of Supervisors 

BOARD OF SUPERVISORS DISTRICT(S): 5

SUBMITTING AGENCY/DEPARTMENT: John Wayne Airport   (Approved) 

DEPARTMENT CONTACT PERSON(S): Charlene V. Reynolds (949) 252-5183

Komal Kumar (949) 252-6072

SUBJECT: New Passenger Facility Charge Applications and Amendments 

CEO CONCUR COUNTY COUNSEL REVIEW CLERK OF THE BOARD 
Pending Review Approved Agreement to Form Discussion 

3 Votes Board Majority 

Budgeted: N/A Current Year Cost: N/A Annual Cost: N/A

Staffing Impact: No # of Positions: Sole Source: N/A
Current Fiscal Year Revenue: See Financial Impact Section 
Funding Source: Fund 283: 100% County Audit in last 3 years: No

Prior Board Action: 12/8/2015 #30, 12/20/2005 #13 

RECOMMENDED ACTION(S):

1. Find that the subject project is Statutorily Exempt from the provisions of CEQA pursuant to Section 
21080(b)(8) of the Public Resources Code and Section 15273 of the CEQA Guidelines as the 
establishment or modification, structuring, restructuring or approval of rates, tolls, fares, and other 
charges by a public agency which are for the purpose of meeting operating expenses, including 
employee wage rates and fringe benefits; purchasing or leasing supplies, equipment, or materials as 
set forth herein. 

2. Authorize the Airport Director or authorized designee to execute Passenger Facility Charge 
Application No. 2 with the Federal Aviation Administration to use Passenger Facility Charges for 
eligible projects. 

3. Authorize the Airport Director or authorized designee to prepare and execute Passenger Facility 
Charge Application No. 3 with the Federal Aviation Administration to use Passenger Facility 
Charges for eligible projects. 

4. Authorize the Airport Director or authorized designee to execute Passenger Facility Charge 
Application amendments and closeouts as necessary with the Federal Aviation Administration to 
use Passenger Facility Charges for eligible projects. 



SUMMARY: 
Authorizing execution of the Passenger Facility Charge Application(s) and necessary amendments with 
the Federal Aviation Administration for eligible Passenger Facility Charge projects to modernize John 
Wayne Airport’s facilities and enhance safety, security, accessibility, and convenience for its passengers. 

BACKGROUND INFORMATION: 
The Passenger Facility Charge (PFC) was created by Congress in the Aviation Safety and Capacity 
Expansion Act of 1990 (49 U.S. Code 40117). The PFC legislation and implementing regulations 
authorize airport proprietors, with Federal Aviation Administration (FAA) approval, to collect a charge of 
$4.50 per enplaned passenger for eligible projects that (i) preserve or enhance airport capacity, security or 
safety; (ii) mitigate the effects of aircraft noise; or (iii) enhance airline competition.  

On December 20, 2005, the Board of Supervisors (Board) authorized the Airport Director to file the PFC 
Application No. 1 with the FAA to fund eligible PFC projects and approved Resolution No. 05-272
authorizing John Wayne Airport (JWA) to impose a PFC in the amount of $4.50 per enplaned passenger. 
In April 2006, the FAA approved the PFC program and authorized a maximum collection amount of up to 
$321 million. JWA implemented the PFC program on July 1, 2006.  

On December 8, 2015, the Board authorized the Airport Director to execute a PFC Amendment with the 
FAA to reallocate funding and reduce the maximum collection amount to $312 million. In March 2016, 
the FAA approved the amendment. PFC Application No.1 is nearing its maximum collection amount, and 
JWA plans to close out this application once FAA approves the new application.  

JWA has $196 million in new capital projects eligible for approximately $161 million in PFC funding, 
which require new applications. PFC applications No. 2 (Attachment A) and No. 3 (prepared substantially 
in the same form as No. 2) will be filed with the FAA to continue the PFC collection and funding. 
Application No. 3 will be filed within the next couple of months with the FAA once the Baggage 
Handling System analysis is complete and JWA and OC Public Works have finalized the project details. 
The following projects are eligible for PFC funding: 

Application No. 2 
Projects 

Estimated Project 
Cost

Estimated PFC 
Pay As You Go* 

Estimated Grants Estimated 
Airport Funds 

Methacrylate Road 
Protection Coating 

$ 1,950,000 $ 1,950,000 $ - $ -

Airfield Lighting and 
Signage Upgrades 

$ 7,590,061 $ 1,290,000 $ 5,768,877 $ 531,184 

Taxiways A, D & E 
Reconstruction 

$ 44,312,000 $ 29,564,050 $ 14,747,950 $ -

Airfield Perimeter 
Security Improvements 

$ 16,000,000 $ 14,070,000 $ - $ 1,930,000 

Terminal Floor Expansion 
Joints Improvements 

$ 1,700,000 $ 1,700,000 $ - $ -

Common Use Passenger 
Processing System 
Replacement 

$ 20,395,000 $ 18,073,800 $ - $ 2,321,200 

Terminal A and B Roof $ 10,120,000 $ 7,590,000 $ - $ 2,530,000 
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and Associated Expansion 
Joint Replacement 
Facility Accessibility 
Improvements 

$ 10,600,000 $ 5,000,000 $ - $ 5,600,000 

Taxiway B Service Road 
Realignment 

$ 3,095,320 $ 3,095,320 $ - $ -

Total $115,762,381 $82,333,170 $20,516,827 $12,912,384

Application No. 3 
Projects 

Estimated Project 
Cost

Estimated PFC 
Pay As You Go* 

Estimated Grants Estimated 
Airport Funds 

Replace Baggage 
Handling System (BHS) 
Servers/Software 

$ 3,000,000 $ 3,000,000 $ - $ -

Terminal BHS 
Improvements 

$ 77,350,000 $ 75,626,000 $ - $ 1,724,000 

Total $ 80,350,000 $ 78,626,000 $ - $ 1,724,000 
*Reimbursements from PFC collections for eligible project costs expended. 

Air Carrier Consultation 

Pursuant to 14 CFR section 158.23, an airport proprietor considering the imposition of a PFC must 
formally consult with the air carriers who would be responsible for collecting the charge. On September 
12, 2022, JWA consulted with its signatory air carriers on the intent to use PFC for new eligible projects.   

One air carrier, Southwest Airlines, submitted a written certification of agreement for the PFC projects 
within the prescribed comment period. Verbal agreements were received from the air carriers during the 
consultation process. All air carriers agreed to the proposed projects and costs.  

Public Notice and Comment 

Pursuant to 14 CFR section 158.24, an airport proprietor considering the imposition of a PFC must 
conduct a 30-day public comment period prior to the submittal of a PFC application to the FAA. JWA 
conducted the required public comment period from September 12, 2022, through October 14, 2022. The 
public notice was posted on JWA’s website. JWA received no public comments during the 30-day public 
comment period. 

Compliance with CEQA: The subject activity is statutorily exempt from review under CEQA pursuant 
to Section 21080(b)(8) of the Public Resources Code and Section 15273 of the CEQA Guidelines as the 
establishment or modification of rates fees and charges which are for the purpose of meeting operating 
expenses, including employee wage rates and fringe benefits; purchasing or leasing supplies, equipment, 
or materials. 

FINANCIAL IMPACT: 
Passenger Facility Charge Revenue is budgeted in Fund 283, Debt Service Fund, FY 2022-23 and will be 
included in the budgeting process for future years. 
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STAFFING IMPACT: 
N/A

ATTACHMENT(S): 
Attachment A – Federal Aviation Administration Form 5500-1 Passenger Facility Charge Application No. 
2 (Draft) 
Attachment B – 14 CFR section 158.23 - 158.24 - Passenger Facility Charges 
Attachment C – 49 U.S. Code § 40117 - Passenger Facility Charges 
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Attachment A 

CAPITAL IMPROVEMENT PROGRAM 

DRAFT
Attachment A

John Wayne Airport DRAFT November 2022 
Passenger Facility Charge Application 
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Attachment A

Attachment C-1 
WRITTEN NOTIFICATION TO AIR CARRIERS 

DRAFT
A written notification to Air Carriers of a consultation meeting, as required by 14 CFR 
Sections 158.23 and 158.25(c)(2), was mailed to air carriers serving John Wayne Airport 
on August 12, 2022.  A copy of the notification follows. 

John Wayne Airport DRAFT November 2022 
Passenger Facility Charge Application 
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Attachment A
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Attachment A

Attachment C-2 
AIR CARRIER NOTIFICATION LIST 

DRAFT
All airlines having a significant business interest (as defined in Section 158.3) at SNA
were notified of the consultation meeting. These airlines are included in 

John Wayne Airport DRAFT November 2022 
Passenger Facility Charge Application 
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Attachment A

Attachment C-3 
AIR CARRIER CONSULTATION MEETING 

DRAFT
A consultation meeting for air carriers was held on  12, 2022 pursuant to the 
requirements of Section 158.23(b).  The meeting included a telephone conference line to
provide an option in lieu of in-person attendance at the airport’s offices.  The materials 
were available at the consultation meeting as well as distributed via email.  A copy of the
consultation materials presented at the meeting can be found following this Attachment. 

John Wayne Airport DRAFT November 2022 
Passenger Facility Charge Application 
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Attachment A

Attachment C-4 
AIR CARRIER CERTIFICATIONS OF AGREEMENT OR DISAGREEMENT 

DRAFT
Pursuant to Section 158.23(c), each air carrier is to provide a written certification of its 
agreement or disagreement with the proposed project.  In the absence of such 
certification, a carrier is considered to have certified its agreement.  The comment period 
began September 12, 2022 and ended October 14, 2022.

Southwest Airlines submitted a certification of agreement with the proposed application. 
All carriers are considered to have certified their agreement. 

John Wayne Airport DRAFT November 2022 
Passenger Facility Charge Application 
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Attachment A
Southwest Airlines Co. 

Via email to: kkumar@ocair.com 

Re: SNA Proposed PFC Application #2

Position: Agreement 

Position: Agreement 

DRAFT

D

kumkum

on: Agreeon: Agree
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Attachment A

Position: Agreement 

Position: Agreement 

Position: Agreement 

Position: Agreement 

Position: Agreement 

Position: Agreement 

Position: Agreement 

Position: Agreement 

Position: Agreement 
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Attachment A

Attachment C-5 
PUBLIC CONSULTATION 

DRAFT
Pursuant to Section 158.24, SNA has provided the public with information regarding the 
PFC application.  As required by the regulations, this information included a description 
of the project, the amount of PFC revenue that will be collected, and the uses of PFC 
revenue to finance the project. 

The public consultation period began on September 12, 2022 and ended October 14,
2022.  The public notice materials were posted on SNA’s internet webpage under “

” at https://www.ocair.com
. The document which was made available to

the public follows. 

SNA received no comments from the public.
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Attachment A

Attachment D 
REQUEST TO EXCLUDE CLASS OF CARRIER 

DRAFT
SNA proposes to exclude carriers filing FAA Form 1800-31 (Air taxi / commercial 
operators) from the requirements to collect PFCs.  This class of carrier is excluded under 
SNA’s previously approved PFC Applications.  The number of passengers enplaned by 
this class of carriers was 164 in calendar year 2021, which accounted for less than one 
percent of total annual enplaned passengers. 

The carriers that operated at SNA during calendar year 2021 and belong to this class 
include: 

Aero Charter
Meregrass 
Steelman Aviation 

John Wayne Airport DRAFT November 2022 
Passenger Facility Charge Application 
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Attachment F
COMPETITION PLAN/UPDATE 

DRAFT
A competition plan .

Attachment A

John Wayne Airport DRAFT November 2022 
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Attachment A

Attachment H 
NOTICE OF INTENT PROJECT INFORMATION 

DRAFT
SNA is submitting this PFC application under the streamlined procedures in PFC Update, 
PFC 73-20 and has prepared an Attachment H for this PFC application.  The Attachment
H is included.   
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Attachment I
ADDITIONAL PROJECT INFORMATION 

DRAFT
Attachment A

This attachment contains additional information for the projects listed on the Attachment 
H, as needed. 

Methacrylate Road Protection Coating 
- Project Drawing
Airfield Lighting and Signage Upgrades: None
Taxiways A - D - E Reconstruction: None
Airfield Perimeter Security Improvements
- Project Drawing
- Project Cost Detail 
- TSA Letter of Support 
Terminal Floor Expansion Joints Improvements
- Project Drawing
CUPPS Replacement
- Project Cost Detail
Terminal A and B Roof and Associated Expansion Joint Replacement
- Project Drawing
- Table N for PFC Eligibility
Facility Accessibility Improvements
- Project Cost Detail
Taxiway B Service Road Realignment
- Project Drawing

John Wayne Airport DRAFT November 2022 
Passenger Facility Charge Application 
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Attachment I-1 
Methacrylate Road Protection Coating 

DRAFT
Attachment A
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Attachment I-4 
Airfield Perimeter Security Improvements 

DRAFT
Attachment A
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Attachment A
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Attachment I-5 
Terminal Floor Expansion Joints Improvements 

DRAFT
Attachment A
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Attachment I-6 
CUPPS Replacement 

DRAFT
Attachment A
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Attachment I-7 
Terminal A and B Roof and Associated Expansion Joint Replacement 

DRAFT
Attachment A
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Attachment I-8 
Facility Accessibility Improvements 

DRAFT
Attachment A
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Attachment I-9 
Taxiway B Service Road Realignment 

DRAFT
Attachment A
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Attachment C

§ 40117 TITLE 49—TRANSPORTATION Page 918 

(3) Compensation paid by an air carrier to an 
employee described in subsection (a) in connec-
tion with such employee’s authorized leave or 
other authorized absence from regular duties on 
the carrier’s aircraft in order to perform serv-
ices on behalf of the employee’s airline union 
shall be subject to the income tax laws of only 
the following: 

(A) The State or political subdivision of the 
State that is the residence of the employee. 

(B) The State or political subdivision of the 
State in which the employee’s scheduled flight 
time would have been more than 50 percent of 
the employee’s total scheduled flight time for 
the calendar year had the employee been en-
gaged full time in the performance of regu-
larly assigned duties on the carrier’s aircraft. 

(Pub. L. 103–272, § 1(e), July 5, 1994, 108 Stat. 1111; 
Pub. L. 103–305, title I, § 112(e), title II, § 208, Aug. 
23, 1994, 108 Stat. 1576, 1588; Pub. L. 104–264, title 
I, § 149(b), Oct. 9, 1996, 110 Stat. 3226; Pub. L. 
104–287, § 5(66), Oct. 11, 1996, 110 Stat. 3395.) 

HISTORICAL AND REVISION NOTES 

PUB. L. 103–272 

Revised 
Source (U.S. Code) Source (Statutes at Large)

Section 

40116(a) ...... 49 App.:1513(d)(2)(E). Aug. 23, 1958, Pub. L. 85–726, 
72 Stat. 731, § 1113(d); 
added Sept. 3, 1982, Pub. 
L. 97–248, § 532(b), 96 Stat. 
701. 

49 App.:1513(f) Aug. 23, 1958, Pub. L. 85–726, 
(words in paren- 72 Stat. 731, § 1113(f); added 
theses). Nov. 5, 1990, Pub. L. 

101–508, § 9125, 104 Stat. 
1388–370. 

40116(b) ...... 49 App.:1513(a). Aug. 23, 1958, Pub. L. 85–726, 
72 Stat. 731, § 1113(a); 
added June 18, 1973, Pub. 
L. 93–44, § 7(a), 87 Stat. 90; 
Nov. 5, 1990, Pub. L. 
101–508, § 9110(1), 104 Stat. 
1388–357. 

40116(c) ...... 49 App.:1513(f) (less 
words in paren-
theses). 

40116(d) ...... 49 App.:1513(d)(1), 
(2)(A)–(D), (3). 

40116(e) ...... 49 App.:1513(b). Aug. 23, 1958, Pub. L. 85–726, 
72 Stat. 731, § 1113(b); 
added June 18, 1973, Pub. 
L. 93–44, § 7(a), 87 Stat. 90; 
Sept. 3, 1982, Pub. L. 
97–248, § 532(a), 96 Stat. 701. 

40116(f) 49 App.:1512(c). Aug. 23, 1958, Pub. L. 85–726, 
(1)(A), (B). 72 Stat. 731, § 1112; added 

Dec. 23, 1970, Pub. L. 
91–569, § 4(a), 84 Stat. 1502; 
restated Feb. 18, 1980, Pub. 
L. 96–193, § 402, 94 Stat. 57. 

40116(f) 49 App.:1512(b). 
(1)(C). 

40116(f)(2) ... 49 App.:1512(a). 

Subsection (a) is made applicable to subsections (b) 
and (e) of this section to avoid having to repeat the 
term being defined. In subsection (a), the words ‘‘Com-
monwealth of Puerto Rico, the Virgin Islands, Guam’’ 
are omitted as surplus because of the definition of ‘‘ter-
ritory or possession of the United States’’ in section 
40102(a) of the revised title. The word ‘‘authority’’ is 
substituted for ‘‘agencies’’ for consistency in the re-
vised title and with other titles of the United States 
Code. 

In subsection (b), before clause (1), reference to 49 
App.:1513(f), restated as subsection (c) of this section, is 
added for clarity. The words ‘‘directly or indirectly’’ 
are omitted as surplus. The text of 49 App.:1513(a) 
(words after ‘‘subsection (e) and’’) is omitted as sur-
plus. 

In subsections (d)(2)(A), before clause (i), and (f)(1)(C) 
and (2), the word ‘‘political’’ is added for consistency in 

the revised title and with other titles of the Code. 
In subsection (f)(1)(A), the word ‘‘pay’’ is substituted 

for ‘‘compensation’’ for consistency in the revised title 

and with chapter 55 of title 5, United States Code. The 

words ‘‘rendered by the employee in the performance of 

his duties and shall include wages and salary’’ are 

omitted as surplus. 

In subsection (f)(1)(B), the words ‘‘means a State of 

the United States’’ are substituted for ‘‘also means’’ for 

clarity. 

In subsection (f)(1)(C), the words ‘‘of a State’’ are 

added for clarity. 

In subsection (f)(2), before clause (A), the words ‘‘as 

such an employee’’ are omitted as surplus. 

PUB. L. 104–287 

This amends 49:40116(d)(2)(A)(iv) to conform to the 

style of title 49 and to set out the effective date for this 

clause. 

AMENDMENTS 

1996—Subsec. (b). Pub. L. 104–264, in introductory pro-

visions, substituted ‘‘a State, a’’ for ‘‘a State or’’ and 

inserted ‘‘, and any person that has purchased or leased 

an airport under section 47134 of this title’’ after ‘‘of a 

State’’. 

Subsec. (d)(2)(A)(iv). Pub. L. 104–287, which directed 

substitution of ‘‘August 23, 1994’’ for ‘‘the date of enact-

ment of this clause’’, was executed by making the sub-

stitution for ‘‘the date of the enactment of this clause’’ 

to reflect the probable intent of Congress. 

Pub. L. 104–287 substituted ‘‘levy’’ for ‘‘Levy’’. 

1994—Subsec. (d)(2)(A)(iv). Pub. L. 103–305, § 112(e), 

added cl. (iv). 

Subsec. (f)(3). Pub. L. 103–305, § 208, added par. (3). 

EFFECTIVE DATE OF 1996 AMENDMENT 

Except as otherwise specifically provided, amend-

ment by Pub. L. 104–264 applicable only to fiscal years 

beginning after Sept. 30, 1996, and not to be construed 

as affecting funds made available for a fiscal year end-

ing before Oct. 1, 1996, see section 3 of Pub. L. 104–264, 

set out as a note under section 106 of this title. 

§ 40117. Passenger facility charges 

(a) DEFINITIONS.—In this section, the following 

definitions apply: 

(1) AIRPORT, COMMERCIAL SERVICE AIRPORT, 

AND PUBLIC AGENCY.—The terms ‘‘airport’’, 

‘‘commercial service airport’’, and ‘‘public 

agency’’ have the meaning those terms have 

under section 47102. 

(2) ELIGIBLE AGENCY.—The term ‘‘eligible 

agency’’ means a public agency that controls a 

commercial service airport. 

(3) ELIGIBLE AIRPORT-RELATED PROJECT.—The 

term ‘‘eligible airport-related project’’ means 

any of the following projects: 

(A) A project for airport development or 

airport planning under subchapter I of chap-

ter 471. 

(B) A project for terminal development de-

scribed in section 47119(a). 

(C) A project for costs of terminal develop-

ment referred to in subparagraph (B) in-

curred after August 1, 1986, at an airport 

that did not have more than .25 percent of 

the total annual passenger boardings in the 

United States in the most recent calendar 

year for which data is available and at which 

total passenger boardings declined by at 

least 16 percent between calendar year 1989 

and calendar year 1997. 

(D) A project for airport noise capability 

planning under section 47505. 

(E) A project to carry out noise compat-

ibility measures eligible for assistance under 
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section 47504, whether or not a program for 

those measures has been approved under sec-

tion 47504. 
(F) A project for constructing gates and re-

lated areas at which passengers board or exit 

aircraft. In the case of a project required to 

enable additional air service by an air car-

rier with less than 50 percent of the annual 

passenger boardings at an airport, the 

project for constructing gates and related 

areas may include structural foundations 

and floor systems, exterior building walls 

and load-bearing interior columns or walls, 

windows, door and roof systems, building 

utilities (including heating, air condi-

tioning, ventilation, plumbing, and elec-

trical service), and aircraft fueling facilities 

adjacent to the gate. 
(G) A project for converting vehicles and 

ground support equipment used at a com-

mercial service airport to low-emission tech-

nology (as defined in section 47102) or to use 

cleaner burning conventional fuels, retro-

fitting of any such vehicles or equipment 

that are powered by a diesel or gasoline en-

gine with emission control technologies cer-

tified or verified by the Environmental Pro-

tection Agency to reduce emissions, or ac-

quiring for use at a commercial service air-

port vehicles and ground support equipment 

that include low-emission technology or use 

cleaner burning fuels if the airport is located 

in an air quality nonattainment area (as de-

fined in section 171(2) of the Clean Air Act 

(42 U.S.C. 7501(2))) or a maintenance area re-

ferred to in section 175A of such Act (42 

U.S.C. 7505a) and if such project will result 

in an airport receiving appropriate emission 

credits as described in section 47139. 

(4) GROUND SUPPORT EQUIPMENT.—The term 

‘‘ground support equipment’’ means service 

and maintenance equipment used at an airport 

to support aeronautical operations and related 

activities. 
(5) PASSENGER FACILITY CHARGE.—The term 

‘‘passenger facility charge’’ means a charge or 

charge 1 imposed under this section. 
(6) PASSENGER FACILITY REVENUE.—The term 

‘‘passenger facility revenue’’ means revenue 

derived from a passenger facility charge. 

(b) GENERAL AUTHORITY.—(1) The Secretary of 

Transportation may authorize under this sec-

tion an eligible agency to impose a passenger fa-

cility charge of $1, $2, or $3 on each paying pas-

senger of an air carrier or foreign air carrier 

boarding an aircraft at an airport the agency 

controls to finance an eligible airport-related 

project, including making payments for debt 

service on indebtedness incurred to carry out 

the project, to be carried out in connection with 

the airport or any other airport the agency con-

trols. 
(2) A State, political subdivision of a State, or 

authority of a State or political subdivision that 

is not the eligible agency may not regulate or 

prohibit the imposition or collection of a pas-

senger facility charge or the use of the pas-

senger facility revenue. 

1 So in original. Probably should be ‘‘fee’’. 

(3) A passenger facility charge may be imposed 
on a passenger of an air carrier or foreign air 
carrier originating or connecting at the com-
mercial service airport that the agency controls. 

(4) In lieu of authorizing a charge under para-
graph (1), the Secretary may authorize under 
this section an eligible agency to impose a pas-
senger facility charge of $4.00 or $4.50 on each 
paying passenger of an air carrier or foreign air 
carrier boarding an aircraft at an airport the 

agency controls to finance an eligible airport-re-

lated project, including making payments for 

debt service on indebtedness incurred to carry 

out the project, if the Secretary finds— 
(A) in the case of an airport that has more 

than .25 percent of the total number of annual 

boardings in the United States, that the 

project will make a significant contribution to 

improving air safety and security, increasing 

competition among air carriers, reducing cur-

rent or anticipated congestion, or reducing the 

impact of aviation noise on people living near 

the airport; and 
(B) that the project cannot be paid for from 

funds reasonably expected to be available for 

the programs referred to in section 48103. 

(5) MAXIMUM COST FOR CERTAIN LOW-EMISSION 

TECHNOLOGY PROJECTS.—The maximum cost that 

may be financed by imposition of a passenger fa-

cility charge under this section for a project de-

scribed in subsection (a)(3)(G) with respect to a 

vehicle or ground support equipment may not 

exceed the incremental amount of the project 

cost that is greater than the cost of acquiring a 

vehicle or equipment that is not low-emission 

and would be used for the same purpose, or the 

cost of low-emission retrofitting, as determined 

by the Secretary. 
(6) DEBT SERVICE FOR CERTAIN PROJECTS.—In 

addition to the uses specified in paragraphs (1) 

and (4), the Secretary may authorize a passenger 

facility charge imposed under paragraph (1) or 

(4) to be used for making payments for debt 

service on indebtedness incurred to carry out at 

the airport a project that is not an eligible air-

port-related project if the Secretary determines 

that such use is necessary due to the financial 

need of the airport. 
(7) NOISE MITIGATION FOR CERTAIN SCHOOLS.— 

(A) IN GENERAL.—In addition to the uses 

specified in paragraphs (1), (4), and (6), the 

Secretary may authorize a passenger facility 

charge imposed under paragraph (1) or (4) at a 

large hub airport that is the subject of an 

amended judgment and final order in con-

demnation filed on January 7, 1980, by the Su-

perior Court of the State of California for the 

county of Los Angeles, to be used for a project 

to carry out noise mitigation for a building, or 

for the replacement of a relocatable building 

with a permanent building, in the noise im-

pacted area surrounding the airport at which 

such building is used primarily for educational 

purposes, notwithstanding the air easement 

granted or any terms to the contrary in such 

judgment and final order, if— 
(i) the Secretary determines that the 

building is adversely affected by airport 

noise; 
(ii) the building is owned or chartered by 

the school district that was the plaintiff in 
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case number 986,442 or 986,446, which was re-

solved by such judgment and final order; 
(iii) the project is for a school identified in 

1 of the settlement agreements effective 

February 16, 2005, between the airport and 

each of the school districts; 
(iv) in the case of a project to replace a re-

locatable building with a permanent build-

ing, the eligible project costs are limited to 

the actual structural construction costs nec-

essary to mitigate aircraft noise in instruc-

tional classrooms to an interior noise level 

meeting current standards of the Federal 

Aviation Administration; and 
(v) the project otherwise meets the re-

quirements of this section for authorization 

of a passenger facility charge. 

(B) ELIGIBLE PROJECT COSTS.—In subpara-

graph (A)(iv), the term ‘‘eligible project costs’’ 

means the difference between the cost of 

standard school construction and the cost of 

construction necessary to mitigate classroom 

noise to the standards of the Federal Aviation 

Administration. 

(c) APPLICATIONS.—(1) An eligible agency must 

submit to the Secretary an application for au-

thority to impose a passenger facility charge. 

The application shall contain information and 

be in the form that the Secretary may require 

by regulation. 
(2) Before submitting an application, the eligi-

ble agency must provide reasonable notice to, 

and an opportunity for consultation with, air 

carriers and foreign air carriers operating at the 

airport. The Secretary shall prescribe regula-

tions that define reasonable notice and contain 

at least the following requirements: 
(A) The agency must provide written notice 

of individual projects being considered for fi-

nancing by a passenger facility charge and the 

date and location of a meeting to present the 

projects to air carriers and foreign air carriers 

operating at the airport. 
(B) Not later than 30 days after written no-

tice is provided under subparagraph (A) of this 

paragraph, each air carrier and foreign air car-

rier operating at the airport must provide to 

the agency written notice of receipt of the no-

tice. Failure of a carrier to provide the notice 

may be deemed certification of agreement 

with the project by the carrier under subpara-

graph (D) of this paragraph. 
(C) Not later than 45 days after written no-

tice is provided under subparagraph (A) of this 

paragraph, the agency must conduct a meet-

ing to provide air carriers and foreign air car-

riers with descriptions of projects and jus-

tifications and a detailed financial plan for 

projects. 
(D) Not later than 30 days after the meeting, 

each air carrier and foreign air carrier must 

provide to the agency certification of agree-

ment or disagreement with projects (or total 

plan for the projects). Failure to provide the 

certification is deemed certification of agree-

ment with the project by the carrier. A certifi-

cation of disagreement is void if it does not 

contain the reasons for the disagreement. 
(E) The agency must include in its applica-

tion or notice submitted under subparagraph 

(A) copies of all certifications of agreement or 
disagreement received under subparagraph 
(D). 

(F) For the purpose of this section, an eligi-
ble agency providing notice and an oppor-
tunity for consultation to an air carrier or for-
eign air carrier is deemed to have satisfied the 
requirements of this paragraph if the eligible 
agency limits such notices and consultations 
to air carriers and foreign air carriers that 
have a significant business interest at the air-
port. In the subparagraph, the term ‘‘signifi-
cant business interest’’ means an air carrier or 
foreign air carrier that had no less than 1.0 
percent of passenger boardings at the airport 
in the prior calendar year, had at least 25,000 
passenger boardings at the airport in the prior 
calendar year, or provides scheduled service at 
the airport. 

(3) Before submitting an application, the eligi-
ble agency must provide reasonable notice and 
an opportunity for public comment. The Sec-
retary shall prescribe regulations that define 
reasonable notice and provide for at least the 
following under this paragraph: 

(A) A requirement that the eligible agency 
provide public notice of intent to collect a pas-
senger facility charge so as to inform those in-
terested persons and agencies that may be af-
fected. The public notice may include— 

(i) publication in local newspapers of gen-
eral circulation; 

(ii) publication in other local media; and 
(iii) posting the notice on the agency’s 

Internet website. 

(B) A requirement for submission of public 
comments no sooner than 30 days, and no later 
than 45 days, after the date of the publication 
of the notice. 

(C) A requirement that the agency include in 
its application or notice submitted under sub-
paragraph (A) copies of all comments received 
under subparagraph (B). 

(4) After receiving an application, the Sec-
retary may provide notice and an opportunity to 
air carriers, foreign air carriers, and other inter-
ested persons to comment on the application. 
The Secretary shall make a final decision on the 
application not later than 120 days after receiv-
ing it. 

(d) LIMITATIONS ON APPROVING APPLICATIONS.— 

The Secretary may approve an application that 

an eligible agency has submitted under sub-

section (c) of this section to finance a specific 

project only if the Secretary finds, based on the 

application, that— 
(1) the amount and duration of the proposed 

passenger facility charge will result in reve-

nue (including interest and other returns on 

the revenue) that is not more than the amount 

necessary to finance the specific project; 
(2) each project is an eligible airport-related 

project that will— 
(A) preserve or enhance capacity, safety, 

or security of the national air transpor-

tation system; 
(B) reduce noise resulting from an airport 

that is part of the system; or 
(C) provide an opportunity for enhanced 

competition between or among air carriers 

and foreign air carriers; 
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(3) the application includes adequate jus-

tification for each of the specific projects; and 
(4) in the case of an application to impose a 

charge of more than $3.00 for an eligible sur-

face transportation or terminal project, the 

agency has made adequate provision for fi-

nancing the airside needs of the airport, in-

cluding runways, taxiways, aprons, and air-

craft gates. 

(e) LIMITATIONS ON IMPOSING CHARGES.—(1) An 

eligible agency may impose a passenger facility 

charge only— 
(A) if the Secretary approves an application 

that the agency has submitted under sub-

section (c) of this section; and 
(B) subject to terms the Secretary may pre-

scribe to carry out the objectives of this sec-

tion. 

(2) A passenger facility charge may not be col-

lected from a passenger— 
(A) for more than 2 boardings on a one-way 

trip or a trip in each direction of a round trip; 
(B) for the boarding to an eligible place 

under subchapter II of chapter 417 of this title 

for which essential air service compensation is 

paid under subchapter II; 
(C) enplaning at an airport if the passenger 

did not pay for the air transportation which 

resulted in such enplanement, including any 

case in which the passenger obtained the tick-

et for the air transportation with a frequent 

flier award coupon without monetary pay-

ment; 
(D) on flights, including flight segments, be-

tween 2 or more points in Hawaii; 
(E) in Alaska aboard an aircraft having a 

seating capacity of less than 60 passengers; 

and 
(F) enplaning at an airport if the passenger 

did not pay for the air transportation which 

resulted in such enplanement due to charter 

arrangements and payment by the Department 

of Defense. 

(f) LIMITATIONS ON CONTRACTS, LEASES, AND 

USE AGREEMENTS.—(1) A contract between an air 

carrier or foreign air carrier and an eligible 

agency made at any time may not impair the 

authority of the agency to impose a passenger 

facility charge or to use the passenger facility 

revenue as provided in this section. 
(2) A project financed with a passenger facility 

charge may not be subject to an exclusive long-

term lease or use agreement of an air carrier or 

foreign air carrier, as defined by regulations of 

the Secretary. 
(3) A lease or use agreement of an air carrier 

or foreign air carrier related to a project whose 

construction or expansion was financed with a 

passenger facility charge may not restrict the 

eligible agency from financing, developing, or 

assigning new capacity at the airport with pas-

senger facility revenue. 
(g) TREATMENT OF REVENUE.—(1) Passenger fa-

cility revenue is not airport revenue for pur-

poses of establishing a price under a contract be-

tween an eligible agency and an air carrier or 

foreign air carrier. 
(2) An eligible agency may not include in its 

price base the part of the capital costs of a 

project paid for by using passenger facility reve-

nue to establish a price under a contract be-

tween the agency and an air carrier or foreign 

air carrier. 

(3) For a project for terminal development, 

gates and related areas, or a facility occupied or 

used by at least one air carrier or foreign air 

carrier on an exclusive or preferential basis, a 

price payable by an air carrier or foreign air car-

rier using the facilities must at least equal the 

price paid by an air carrier or foreign air carrier 

using a similar facility at the airport that was 

not financed with passenger facility revenue. 

(4) Passenger facility revenues that are held 

by an air carrier or an agent of the carrier after 

collection of a passenger facility charge con-

stitute a trust fund that is held by the air car-

rier or agent for the beneficial interest of the el-

igible agency imposing the charge. Such carrier 

or agent holds neither legal nor equitable inter-

est in the passenger facility revenues except for 

any handling fee or retention of interest col-

lected on unremitted proceeds as may be al-

lowed by the Secretary. 

(h) COMPLIANCE.—(1) As necessary to ensure 

compliance with this section, the Secretary 

shall prescribe regulations requiring record-

keeping and auditing of accounts maintained by 

an air carrier or foreign air carrier and its agent 

collecting a passenger facility charge and by the 

eligible agency imposing the charge. 

(2) The Secretary periodically shall audit and 

review the use by an eligible agency of pas-

senger facility revenue. After review and a pub-

lic hearing, the Secretary may end any part of 

the authority of the agency to impose a pas-

senger facility charge to the extent the Sec-

retary decides that the revenue is not being used 

as provided in this section. 

(3) The Secretary may set off amounts nec-

essary to ensure compliance with this section 

against amounts otherwise payable to an eligi-

ble agency under subchapter I of chapter 471 of 

this title if the Secretary decides a passenger fa-

cility charge is excessive or that passenger facil-

ity revenue is not being used as provided in this 

section. 

(i) REGULATIONS.—The Secretary shall pre-

scribe regulations necessary to carry out this 

section. The regulations— 

(1) may prescribe the time and form by 

which a passenger facility charge takes effect; 

(2) shall— 

(A) require an air carrier or foreign air 

carrier and its agent to collect a passenger 

facility charge that an eligible agency im-

poses under this section; 

(B) establish procedures for handling and 

remitting money collected; 

(C) ensure that the money, less a uniform 

amount the Secretary determines reflects 

the average necessary and reasonable ex-

penses (net of interest accruing to the car-

rier and agent after collection and before re-

mittance) incurred in collecting and han-

dling the charge, is paid promptly to the eli-

gible agency for which they are collected; 

and 

(D) require that the amount collected for 

any air transportation be noted on the tick-

et for that air transportation; and 

Page 4 of 9



Attachment C

§ 40117 TITLE 49—TRANSPORTATION Page 922 

(3) may permit an eligible agency to request 

that collection of a passenger facility charge 

be waived for— 
(A) passengers enplaned by any class of air 

carrier or foreign air carrier if the number of 

passengers enplaned by the carriers in the 

class constitutes not more than one percent 

of the total number of passengers enplaned 

annually at the airport at which the charge 

is imposed; or 
(B) passengers enplaned on a flight to an 

airport— 
(i) that has fewer than 2,500 passenger 

boardings each year and receives scheduled 

passenger service; or 
(ii) in a community which has a popu-

lation of less than 10,000 and is not con-

nected by a land highway or vehicular way 

to the land-connected National Highway 

System within a State. 

(j) LIMITATION ON CERTAIN ACTIONS.—A State, 

political subdivision of a State, or authority of 

a State or political subdivision that is not the 

eligible agency may not tax, regulate, or pro-

hibit or otherwise attempt to control in any 

manner, the imposition or collection of a pas-

senger facility charge or the use of the revenue 

from the passenger facility charge. 
(k) COMPETITION PLANS.— 

(1) IN GENERAL.—Beginning in fiscal year 

2001, no eligible agency may impose a pas-

senger facility charge under this section with 

respect to a covered airport (as such term is 

defined in section 47106(f)) unless the agency 

has submitted to the Secretary a written com-

petition plan in accordance with such section. 

This subsection does not apply to passenger fa-

cility charges in effect before the date of the 

enactment of this subsection. 
(2) SECRETARY SHALL ENSURE IMPLEMENTA-

TION AND COMPLIANCE.—The Secretary shall re-

view any plan submitted under paragraph (1) 

to ensure that it meets the requirements of 

this section, and shall review its implementa-

tion from time-to-time to ensure that each 

covered airport successfully implements its 

plan. 

(l) PILOT PROGRAM FOR PASSENGER FACILITY 

CHARGE AUTHORIZATIONS AT NONHUB AIRPORTS.— 
(1) IN GENERAL.—The Secretary shall estab-

lish a pilot program to test alternative proce-

dures for authorizing eligible agencies for 

nonhub airports to impose passenger facility 

charges. An eligible agency may impose in ac-

cordance with the provisions of this sub-

section a passenger facility charge under this 

section. For purposes of the pilot program, the 

procedures in this subsection shall apply in-

stead of the procedures otherwise provided in 

this section. 
(2) NOTICE AND OPPORTUNITY FOR CONSULTA-

TION.—The eligible agency must provide rea-

sonable notice and an opportunity for con-

sultation to air carriers and foreign air car-

riers in accordance with subsection (c)(2) and 

must provide reasonable notice and oppor-

tunity for public comment in accordance with 

subsection (c)(3). 
(3) NOTICE OF INTENTION.—The eligible agen-

cy must submit to the Secretary a notice of 

intention to impose a passenger facility 
charge under this subsection. The notice shall 
include— 

(A) information that the Secretary may 
require by regulation on each project for 
which authority to impose a passenger facil-
ity charge is sought; 

(B) the amount of revenue from passenger 
facility charges that is proposed to be col-
lected for each project; and 

(C) the level of the passenger facility 
charge that is proposed. 

(4) ACKNOWLEDGEMENT OF RECEIPT AND INDI-

CATION OF OBJECTION.—The Secretary shall ac-

knowledge receipt of the notice and indicate 

any objection to the imposition of a passenger 

facility charge under this subsection for any 

project identified in the notice within 30 days 

after receipt of the eligible agency’s notice. 
(5) AUTHORITY TO IMPOSE CHARGE.—Unless 

the Secretary objects within 30 days after re-

ceipt of the eligible agency’s notice, the eligi-

ble agency is authorized to impose a passenger 

facility charge in accordance with the terms 

of its notice under this subsection. 
(6) REGULATIONS.—Not later than 180 days 

after the date of enactment of this subsection, 

the Secretary shall propose such regulations 

as may be necessary to carry out this sub-

section. 
(7) ACKNOWLEDGEMENT NOT AN ORDER.—An 

acknowledgement issued under paragraph (4) 

shall not be considered an order issued by the 

Secretary for purposes of section 46110. 

(m) FINANCIAL MANAGEMENT OF CHARGES.— 
(1) HANDLING OF CHARGES.—A covered air 

carrier shall segregate in a separate account 

passenger facility revenue equal to the aver-

age monthly liability for charges collected 

under this section by such carrier or any of its 

agents for the benefit of the eligible agencies 

entitled to such revenue. 
(2) TRUST FUND STATUS.—If a covered air car-

rier or its agent fails to segregate passenger 

facility revenue in violation of the subsection, 

the trust fund status of such revenue shall not 

be defeated by an inability of any party to 

identify and trace the precise funds in the ac-

counts of the air carrier. 
(3) PROHIBITION.—A covered air carrier and 

its agents may not grant to any third party 

any security or other interest in passenger fa-

cility revenue. 
(4) COMPENSATION TO ELIGIBLE ENTITIES.—A 

covered air carrier that fails to comply with 

any requirement of this subsection, or other-

wise unnecessarily causes an eligible entity to 

expend funds, through litigation or otherwise, 

to recover or retain payment of passenger fa-

cility revenue to which the eligible entity is 

otherwise entitled shall be required to com-

pensate the eligible agency for the costs so in-

curred. 
(5) INTEREST ON AMOUNTS.—A covered air car-

rier that collects passenger facility charges is 

entitled to receive the interest on passenger 

facility charge accounts if the accounts are es-

tablished and maintained in compliance with 

this subsection. 
(6) EXISTING REGULATIONS.—The provisions of 

section 158.49 of title 14, Code of Federal Regu-
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lations, that permit the commingling of pas-

senger facility charges with other air carrier 

revenue shall not apply to a covered air car-

rier. 

(7) COVERED AIR CARRIER DEFINED.—In this 

section, the term ‘‘covered air carrier’’ means 

an air carrier that files for chapter 7 or chap-

ter 11 of title 11 bankruptcy protection, or has 

an involuntary chapter 7 of title 11 bank-

ruptcy proceeding commenced against it, after 

the date of enactment of this subsection. 

(Pub. L. 103–272, § 1(e), July 5, 1994, 108 Stat. 1113; 

Pub. L. 103–305, title II, §§ 203, 204(a)(1), (b), Aug. 

23, 1994, 108 Stat. 1582, 1583; Pub. L. 104–264, title 

I, § 142(b)(2), title XII, § 1202, Oct. 9, 1996, 110 Stat. 

3221, 3280; Pub. L. 104–287, § 5(67), Oct. 11, 1996, 110 

Stat. 3395; Pub. L. 106–181, title I, §§ 105(a), (b), 

135(a), (b), 151, 152(a), 155(c), Apr. 5, 2000, 114 Stat. 

71, 83, 86–88; Pub. L. 108–176, title I, §§ 121(a)–(c), 

122–123(d), 124, Dec. 12, 2003, 117 Stat. 2499–2502; 

Pub. L. 110–253, § 3(c)(1), June 30, 2008, 122 Stat. 

2417; Pub. L. 110–330, § 5(a), Sept. 30, 2008, 122 

Stat. 3718; Pub. L. 110–337, § 1, Oct. 2, 2008, 122 

Stat. 3729; Pub. L. 111–12, § 5(a), Mar. 30, 2009, 123 

Stat. 1458; Pub. L. 111–69, § 5(a), Oct. 1, 2009, 123 

Stat. 2055; Pub. L. 111–116, § 5(a), Dec. 16, 2009, 123 

Stat. 3032; Pub. L. 111–153, § 5(a), Mar. 31, 2010, 124 

Stat. 1085; Pub. L. 111–161, § 5(a), Apr. 30, 2010, 124 

Stat. 1127; Pub. L. 111–197, § 5(a), July 2, 2010, 124 

Stat. 1354; Pub. L. 111–216, title I, § 104(a), Aug. 1, 

2010, 124 Stat. 2349; Pub. L. 111–249, § 5(a), Sept. 

30, 2010, 124 Stat. 2628; Pub. L. 111–329, § 5(a), Dec. 

22, 2010, 124 Stat. 3567; Pub. L. 112–7, § 5(a), Mar. 

31, 2011, 125 Stat. 32; Pub. L. 112–16, § 5(a), May 31, 

2011, 125 Stat. 219; Pub. L. 112–21, § 5(a), June 29, 

2011, 125 Stat. 234; Pub. L. 112–27, § 5(a), Aug. 5, 

2011, 125 Stat. 271; Pub. L. 112–30, title II, § 205(a), 

Sept. 16, 2011, 125 Stat. 358; Pub. L. 112–91, § 5(a), 

Jan. 31, 2012, 126 Stat. 4; Pub. L. 112–95, title I, 

§§ 111(a)–(c)(1), 152(e)(1), Feb. 14, 2012, 126 Stat. 17, 

18, 34.) 
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(2)(C). 72 Stat. 731, § 1113(e)(4); 

added Nov. 5, 1990, Pub. L. 
101–508, § 9110(2), 104 Stat. 
1388–357; Oct. 31, 1992, Pub. 
L. 102–581, § 105, 106 Stat. 
4877. 

40117(f)(1) ... 49 App.:1513(e)(8) 
(last sentence). 

40117(f)(2), 49 App.:1513(e)(9). 
(3). 

40117(g) ...... 49 App.:1513(e)(7). 
40117(h) ...... 49 App.:1513(e)(12). 
40117(i) ....... 49 App.:1513(e)(10), 

(14). 

In subsection (a), before clause (1), the text of 49 

App.:1513(e)(15)(A) is omitted for clarity and because 

the terms ‘‘air carrier’’ and ‘‘foreign air carrier’’ are 

used the first time they appear in each subsection. The 

text of 49 App.:1513(e)(15)(D) is omitted because the 

complete name of the Secretary of Transportation is 

used the first time the term appears in this section. 

Clauses (2), (4), and (5) are added to avoid repeating the 

source provisions throughout this section. In clause 

(3)(D), the words ‘‘without regard to’’ are omitted as 

surplus. 
In subsection (b)(1), the words ‘‘bonds and other’’ are 

omitted as surplus. 
In subsection (b)(2), the word ‘‘limit’’ is omitted as 

being included in ‘‘regulate’’. 
In subsection (d), before clause (1), the text of 49 

App.:1513(e)(5) is omitted as executed. The words ‘‘ap-

prove an application that an eligible agency has sub-

mitted under subsection (c) of this section’’ are sub-

stituted for ‘‘grant a public agency which controls a 

commercial service airport authority to impose a fee 

under this subsection’’ for clarity. 
In subsection (e)(1)(B), the words ‘‘and conditions’’ 

are omitted as being included in ‘‘terms’’. 
Subsection (e)(2)(A) is substituted for 49 

App.:1513(e)(6) (last sentence) to eliminate unnecessary 

words. 
In subsection (e)(2)(B), the words ‘‘a public agency 

which controls any other airport’’, ‘‘If a passenger of an 

air carrier is being provided air service’’, and ‘‘with re-

spect to such air service’’ are omitted as surplus. 
In subsection (f)(3), the words ‘‘financed with’’ are 

substituted for ‘‘carried out through the use of’’ for 

consistency in this section and to eliminate unneces-

sary words. 
In subsection (g), the word ‘‘price’’ is substituted for 

‘‘rate, fee, or charge’’ and ‘‘rates, fees, and charges’’ to 

eliminate unnecessary words. 
In subsection (g)(2), the words ‘‘Except as provided by 

subparagraph (C)’’ and ‘‘by means of depreciation, am-

ortization, or any other method’’ are omitted as sur-

plus. 
In subsection (h)(1), the word ‘‘agent’’ is substituted 

for ‘‘agency’’ to correct an error in the source provi-

sions. 
In subsection (i), before clause (1), the words ‘‘Not 

later than May 4, 1991’’ are omitted as obsolete. 

PUB. L. 104–287 

This repeals 49:40117(e)(2)(C) to eliminate an executed 

provision and makes conforming amendments. 

REFERENCES IN TEXT 

The date of the enactment of this subsection, referred 

to in subsec. (k)(1), is the date of enactment of Pub. L. 

106–181, which was approved Apr. 5, 2000. 
The date of enactment of this subsection, referred to 

in subsecs. (l)(6) and (m)(7), is the date of enactment of 

Pub. L. 108–176, which was approved Dec. 12, 2003. 

AMENDMENTS 

2012—Pub. L. 112–95, § 111(c)(1)(H), substituted 

‘‘charges’’ for ‘‘fees’’ wherever appearing in text. 
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Pub. L. 112–95, § 111(c)(1)(G), substituted ‘‘charge’’ for 

‘‘fee’’ wherever appearing in text other than the second 

sentence of subsec. (g)(4). 
Pub. L. 112–95, § 111(c)(1)(A), substituted ‘‘charges’’ for 

‘‘fees’’ in section catchline. 
Subsec. (a)(3)(B). Pub. L. 112–95, § 152(e)(1), substituted 

‘‘section 47119(a)’’ for ‘‘section 47110(d)’’. 
Subsec. (a)(5). Pub. L. 112–95, § 111(a), amended par. (5) 

generally. Prior to amendment, text read as follows: 

‘‘The term ‘passenger facility fee’ means a fee imposed 

under this section.’’ 
Subsec. (e). Pub. L. 112–95, § 111(c)(1)(B), substituted 

‘‘Charges’’ for ‘‘Fees’’ in heading. 
Subsec. (l). Pub. L. 112–95, § 111(c)(1)(C), substituted 

‘‘Charge’’ for ‘‘Fee’’ in heading. 
Subsec. (l)(5). Pub. L. 112–95, § 111(c)(1)(D), substituted 

‘‘charge’’ for ‘‘fee’’ in heading. 
Subsec. (l)(7). Pub. L. 112–95, § 111(b), redesignated par. 

(8) as (7) and struck out former par. (7). Prior to amend-

ment, text read as follows: ‘‘This subsection shall cease 

to be effective beginning on February 18, 2012.’’ 
Pub. L. 112–91 substituted ‘‘February 18, 2012.’’ for 

‘‘February 1, 2012.’’ 
Subsec. (l)(8). Pub. L. 112–95, § 111(b), redesignated par. 

(8) as (7). 
Subsec. (m). Pub. L. 112–95, § 111(c)(1)(E), substituted 

‘‘Charges’’ for ‘‘Fees’’ in heading. 
Subsec. (m)(1). Pub. L. 112–95, § 111(c)(1)(F), sub-

stituted ‘‘charges’’ for ‘‘fees’’ in heading. 
2011—Subsec. (l)(7). Pub. L. 112–30 substituted ‘‘Feb-

ruary 1, 2012.’’ for ‘‘September 17, 2011.’’ 
Pub. L. 112–27 substituted ‘‘September 17, 2011.’’ for 

‘‘July 23, 2011.’’ 
Pub. L. 112–21 substituted ‘‘July 23, 2011.’’ for ‘‘July 1, 

2011.’’ 

Pub. L. 112–16 substituted ‘‘July 1, 2011.’’ for ‘‘June 1, 

2011.’’ 

Pub. L. 112–7 substituted ‘‘June 1, 2011.’’ for ‘‘April 1, 

2011.’’ 

2010—Subsec. (l)(7). Pub. L. 111–329 substituted ‘‘April 

1, 2011.’’ for ‘‘January 1, 2011.’’ 

Pub. L. 111–249 substituted ‘‘January 1, 2011.’’ for ‘‘Oc-

tober 1, 2010.’’ 

Pub. L. 111–216 substituted ‘‘October 1, 2010.’’ for ‘‘Au-

gust 2, 2010.’’ 

Pub. L. 111–197 substituted ‘‘August 2, 2010.’’ for ‘‘July 

4, 2010.’’ 

Pub. L. 111–161 substituted ‘‘July 4, 2010.’’ for ‘‘May 1, 

2010.’’ 

Pub. L. 111–153 substituted ‘‘May 1, 2010.’’ for ‘‘April 

1, 2010.’’ 

2009—Subsec. (l)(7). Pub. L. 111–116 substituted ‘‘April 

1, 2010.’’ for ‘‘January 1, 2010.’’ 

Pub. L. 111–69 substituted ‘‘January 1, 2010.’’ for ‘‘Oc-

tober 1, 2009.’’ 

Pub. L. 111–12 substituted ‘‘October 1, 2009.’’ for 

‘‘April 1, 2009.’’ 

2008—Subsec. (b)(7). Pub. L. 110–337 added par. (7). 

Subsec. (l)(7). Pub. L. 110–330 substituted ‘‘April 1, 

2009’’ for ‘‘September 30, 2008’’. 

Pub. L. 110–253 substituted ‘‘September 30, 2008’’ for 

‘‘the date that is 3 years after the date of issuance of 

regulations to carry out this subsection’’. 

2003—Subsec. (a)(3)(C). Pub. L. 108–176, § 123(d), sub-

stituted ‘‘A project for costs’’ for ‘‘for costs’’ and a pe-

riod for the semicolon at end. 

Subsec. (a)(3)(G). Pub. L. 108–176, § 121(a), added sub-

par. (G). 

Subsec. (a)(4) to (6). Pub. L. 108–176, § 121(c), added 

par. (4) and redesignated former pars. (4) and (5) as (5) 

and (6), respectively. 

Subsec. (b)(5). Pub. L. 108–176, § 121(b), added par. (5). 

Subsec. (b)(6). Pub. L. 108–176, § 122, added par. (6). 

Subsec. (c)(2)(E), (F). Pub. L. 108–176, § 123(a)(1), added 

subpars. (E) and (F). 

Subsec. (c)(3), (4). Pub. L. 108–176, § 123(a)(2)–(4), added 

par. (3), redesignated former par. (3) as (4), and sub-

stituted ‘‘may’’ for ‘‘shall’’ in first sentence of par. (4). 

Subsec. (e)(2)(C). Pub. L. 108–176, § 123(c)(1), sub-

stituted a semicolon for period at end. 

Subsec. (e)(2)(F). Pub. L. 108–176, § 123(c)(2)–(4), added 

subpar. (F). 
Subsec. (l). Pub. L. 108–176, § 123(b), added subsec. (l). 
Subsec. (m). Pub. L. 108–176, § 124, added subsec. (m). 
2000—Subsec. (a). Pub. L. 106–181, § 151, amended head-

ing and text of subsec. (a) generally. Prior to amend-

ment, text read as follows: ‘‘In this section— 
‘‘(1) ‘airport’, ‘commercial service airport’, and 

‘public agency’ have the same meanings given those 

terms in section 47102 of this title. 
‘‘(2) ‘eligible agency’ means a public agency that 

controls a commercial service airport. 
‘‘(3) ‘eligible airport-related project’ means a 

project— 
‘‘(A) for airport development or airport planning 

under subchapter I of chapter 471 of this title; 
‘‘(B) for terminal development described in sec-

tion 47110(d) of this title; 
‘‘(C) for airport noise capability planning under 

section 47505 of this title; 
‘‘(D) to carry out noise compatibility measures 

eligible for assistance under section 47504 of this 

title, whether or not a program for those measures 

has been approved under section 47504; and 
‘‘(E) for constructing gates and related areas at 

which passengers board or exit aircraft. 
‘‘(4) ‘passenger facility fee’ means a fee imposed 

under this section. 
‘‘(5) ‘passenger facility revenue’ means revenue de-

rived from a passenger facility fee.’’ 
Subsec. (a)(3)(C) to (F). Pub. L. 106–181, § 152(a), added 

subpar. (C) and redesignated former subpars. (C) to (E) 

as (D) to (F), respectively. 
Subsec. (b)(4). Pub. L. 106–181, § 105(a), added par. (4). 
Subsec. (d)(4). Pub. L. 106–181, § 105(b), added par. (4). 
Subsec. (e)(2)(D), (E). Pub. L. 106–181, § 135(a), added 

subpars. (D) and (E). 
Subsec. (i)(3). Pub. L. 106–181, § 135(b)(1)–(3), added par. 

(3). 
Subsec. (j). Pub. L. 106–181, § 135(b)(4), added subsec. 

(j). 
Subsec. (k). Pub. L. 106–181, § 155(c), added subsec. (k). 
1996—Subsec. (a)(3)(D) to (F). Pub. L. 104–264, 

§ 142(b)(2), inserted ‘‘and’’ at end of subpar. (D), sub-

stituted a period for ‘‘; and’’ at end of subpar. (E), and 

struck out subpar. (F) which read as follows: ‘‘in addi-

tion to projects eligible under subparagraph (A), the 

construction, reconstruction, repair, or improvement of 

areas of an airport used for the operation of aircraft or 

actions to mitigate the environmental effects of such 

construction, reconstruction, repair, or improvement 

when the construction, reconstruction, repair, improve-

ment, or action is necessary for compliance with the 

responsibilities of the operator or owner of the airport 

under the Americans with Disabilities Act of 1990, the 

Clean Air Act, or the Federal Water Pollution Control 

Act with respect to the airport.’’ 
Subsec. (e)(2)(B) to (D). Pub. L. 104–287 inserted ‘‘and’’ 

at end of subpar. (B), redesignated subpar. (D) as (C), 

and struck out former subpar. (C) which read as fol-

lows: ‘‘for a project the Secretary does not approve 

under this section before October 1, 1993, if, during the 

fiscal year ending September 30, 1993, the amount avail-

able for obligation under subchapter II of chapter 417 of 

this title is less than $38,600,000, except that this 

clause— 
‘‘(i) does not apply if the amount available for obli-

gation under subchapter II of chapter 417 of this title 

is less than $38,600,000 because of sequestration or 

other general appropriations reductions applied pro-

portionately to appropriations accounts throughout 

an appropriation law; and 
‘‘(ii) does not affect the authority of the Secretary 

to approve the imposition of a fee or the use of reve-

nues, derived from a fee imposed under an approval 

made under this section, by a public agency that has 

received an approval to impose a fee under this sec-

tion before September 30, 1993, regardless of whether 

the fee is being imposed on September 30, 1993; and’’. 
Subsec. (g)(4). Pub. L. 104–264, § 1202, added par. (4). 
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1994—Subsec. (a)(3)(F). Pub. L. 103–305, § 203, added 

subpar. (F). 

Subsec. (d)(3). Pub. L. 103–305, § 204(b), added par. (3). 

Subsec. (e)(2)(D). Pub. L. 103–305, § 204(a)(1), added sub-

par. (D). 

EFFECTIVE DATE OF 2011 AMENDMENT 

Pub. L. 112–27, § 5(j), Aug. 5, 2011, 125 Stat. 271, pro-

vided that: ‘‘The amendments made by this section 

[amending this section and sections 44302, 44303, 47107, 

47115, 47141, and 49108 of this title and provisions set out 

as a note under section 47109 of this title] shall take ef-

fect on July 23, 2011.’’ 

Pub. L. 112–21, § 5(j), June 29, 2011, 125 Stat. 235, pro-

vided that: ‘‘The amendments made by this section 

[amending this section and sections 44302, 44303, 47107, 

47115, 47141, and 49108 of this title and provisions set out 

as a note under section 47109 of this title] shall take ef-

fect on July 1, 2011.’’ 

Pub. L. 112–16, § 5(j), May 31, 2011, 125 Stat. 220, pro-

vided that: ‘‘The amendments made by this section 

[amending this section and sections 44302, 44303, 47107, 

47115, 47141, and 49108 of this title and provisions set out 

as a note under section 47109 of this title] shall take ef-

fect on June 1, 2011.’’ 

Pub. L. 112–7, § 5(j), Mar. 31, 2011, 125 Stat. 33, provided 

that: ‘‘The amendments made by this section [amend-

ing this section and sections 44302, 44303, 47107, 47115, 

47141, and 49108 of this title and provisions set out as a 

note under section 47109 of this title] shall take effect 

on April 1, 2011.’’ 

EFFECTIVE DATE OF 2010 AMENDMENT 

Pub. L. 111–329, § 5(j), Dec. 22, 2010, 124 Stat. 3568, pro-

vided that: ‘‘The amendments made by this section 

[amending this section and sections 44302, 44303, 47107, 

47115, 47141, and 49108 of this title and provisions set out 

as a note under section 47109 of this title] shall take ef-

fect on January 1, 2011.’’ 

Pub. L. 111–249, § 5(l), Sept. 30, 2010, 124 Stat. 2628, pro-

vided that: ‘‘The amendments made by this section 

[amending this section, sections 41743, 44302, 44303, 

47107, 47115, 47141, and 49108 of this title, and provisions 

set out as notes under sections 41731 and 47109 of this 

title] shall take effect on October 1, 2010.’’ 

Pub. L. 111–216, title I, § 104(j), Aug. 1, 2010, 124 Stat. 

2350, provided that: ‘‘The amendments made by this 

section [amending this section, sections 44302, 44303, 

47107, 47115, 47141, and 49108 of this title, and provisions 

set out as a note under section 47109 of this title] shall 

take effect on August 2, 2010.’’ 

Pub. L. 111–197, § 5(j), July 2, 2010, 124 Stat. 1354, pro-

vided that: ‘‘The amendments made by this section 

[amending this section, sections 44302, 44303, 47107, 

47115, 47141, and 49108 of this title, and provisions set 

out as a note under section 47109 of this title] shall 

take effect on July 4, 2010.’’ 

Pub. L. 111–161, § 5(j), Apr. 30, 2010, 124 Stat. 1127, pro-

vided that: ‘‘The amendments made by this section 

[amending this section, sections 44302, 44303, 47107, 

47115, 47141, and 49108 of this title, and provisions set 

out as a note under section 47109 of this title] shall 

take effect on May 1, 2010.’’ 

Pub. L. 111–153, § 5(j), Mar. 31, 2010, 124 Stat. 1085, pro-

vided that: ‘‘The amendments made by this section 

[amending this section, sections 44302, 44303, 47107, 

47115, 47141, and 49108 of this title, and provisions set 

out as a note under section 47109 of this title] shall 

take effect on April 1, 2010.’’ 

EFFECTIVE DATE OF 2009 AMENDMENT 

Pub. L. 111–116, § 5(j), Dec. 16, 2009, 123 Stat. 3032, pro-

vided that: ‘‘The amendments made by this section 

[amending this section and sections 44302, 44303, 47107, 

47115, 47141, and 49108 of this title and provisions set out 

as a note under section 47109 of this title] shall take ef-

fect on January 1, 2010.’’ 

Pub. L. 111–69, § 5(l), Oct. 1, 2009, 123 Stat. 2055, pro-

vided that: ‘‘The amendments made by this section 

[amending this section and sections 41743, 44302, 44303, 

47107, 47115, 47141, and 49108 of this title and provisions 

set out as notes under sections 41731 and 47109 of this 

title] shall take effect on October 1, 2009.’’ 

Pub. L. 111–12, § 5(j), Mar. 30, 2009, 123 Stat. 1458, pro-

vided that: ‘‘The amendments made by this section 

[amending this section and sections 44302, 44303, 47107, 

47115, 47141, and 49108 of this title and provisions set out 

as a note under section 47109 of this title] shall take ef-

fect on April 1, 2009.’’ 

EFFECTIVE DATE OF 2008 AMENDMENT 

Pub. L. 110–330, § 5(l), Sept. 30, 2008, 122 Stat. 3719, pro-

vided that: ‘‘The amendments made by this section 

[amending this section, sections 41743, 44302, 44303, 

47107, 47115, 47141, and 49108 of this title, and provisions 

set out as notes under sections 41731 and 47109 of this 

title] shall take effect on October 1, 2008.’’ 

Amendment by Pub. L. 110–253 effective July 1, 2008, 

see section 3(d) of Pub. L. 110–253, set out as a note 

under section 9502 of Title 26, Internal Revenue Code. 

EFFECTIVE DATE OF 2003 AMENDMENT 

Amendment by Pub. L. 108–176 applicable only to fis-

cal years beginning after Sept. 30, 2003, except as other-

wise specifically provided, see section 3 of Pub. L. 

108–176, set out as a note under section 106 of this title. 

EFFECTIVE DATE OF 2000 AMENDMENT 

Amendment by Pub. L. 106–181 applicable only to fis-

cal years beginning after Sept. 30, 1999, see section 3 of 

Pub. L. 106–181, set out as a note under section 106 of 

this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Except as otherwise specifically provided, amend-

ment by Pub. L. 104–264 applicable only to fiscal years 

beginning after Sept. 30, 1996, and not to be construed 

as affecting funds made available for a fiscal year end-

ing before Oct. 1, 1996, see section 3 of Pub. L. 104–264, 

set out as a note under section 106 of this title. 

GUIDANCE 

Pub. L. 108–176, title I, § 121(d), Dec. 12, 2003, 117 Stat. 

2500, provided that: ‘‘The Secretary, in consultation 

with the Administrator of the Environmental Protec-

tion Agency, shall issue guidance determining eligi-

bility of projects, and how benefits to air quality must 

be demonstrated, under the amendments made by this 

section [amending this section].’’ 

ELIGIBILITY OF AIRPORT GROUND ACCESS 

TRANSPORTATION PROJECTS 

Pub. L. 108–176, title I, § 123(e), Dec. 12, 2003, 117 Stat. 

2502, provided that: ‘‘Not later than 60 days after the 

enactment of this Act [Dec. 12, 2003], the Administrator 

of the Federal Aviation Administration shall publish in 

the Federal Register the current policy of the Adminis-

tration, consistent with current law, with respect to 

the eligibility of airport ground access transportation 

projects for the use of passenger facility fees under sec-

tion 40117 of title 49, United States Code.’’ 

COMPETITION PLANS 

Pub. L. 106–181, title I, § 155(a), Apr. 5, 2000, 114 Stat. 

88, provided that: ‘‘The Congress makes the following 

findings: 

‘‘(1) Major airports must be available on a reason-

able basis to all air carriers wishing to serve those 

airports. 

‘‘(2) 15 large hub airports today are each dominated 

by one air carrier, with each such carrier controlling 

more than 50 percent of the traffic at the hub. 

‘‘(3) The General Accounting Office [now Govern-

ment Accountability Office] has found that such lev-

els of concentration lead to higher air fares. 

‘‘(4) The United States Government must take 

every step necessary to reduce those levels of con-

centration. 
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‘‘(5) Consistent with air safety, spending at these 

airports must be directed at providing opportunities 

for carriers wishing to serve such facilities on a com-

mercially viable basis.’’ 

LIMITATION ON STATUTORY CONSTRUCTION OF 

SUBSECTION (e)(2)(D) 

Pub. L. 103–305, title II, § 204(a)(2), Aug. 23, 1994, 108 

Stat. 1583, provided that: ‘‘The amendment made by 

paragraph (1) [amending this section] shall not be con-

strued as requiring any person to refund any fee paid 

before the date of the enactment of this Act [Aug. 23, 

1994].’’ 

§ 40118. Government-financed air transportation 

(a) TRANSPORTATION BY AIR CARRIERS HOLDING 

CERTIFICATES.—A department, agency, or instru-

mentality of the United States Government 

shall take necessary steps to ensure that the 

transportation of passengers and property by air 

is provided by an air carrier holding a certifi-

cate under section 41102 of this title if— 
(1) the department, agency, or instrumental-

ity— 
(A) obtains the transportation for itself or 

in carrying out an arrangement under which 

payment is made by the Government or pay-

ment is made from amounts provided for the 

use of the Government; or 
(B) provides the transportation to or for a 

foreign country or international or other or-

ganization without reimbursement; 

(2) the transportation is authorized by the 

certificate or by regulation or exemption of 

the Secretary of Transportation; and 
(3) the air carrier is— 

(A) available, if the transportation is be-

tween a place in the United States and a 

place outside the United States; or 
(B) reasonably available, if the transpor-

tation is between 2 places outside the United 

States. 

(b) TRANSPORTATION BY FOREIGN AIR CAR-

RIERS.—This section does not preclude the trans-

portation of passengers and property by a for-

eign air carrier if the transportation is provided 

under a bilateral or multilateral air transpor-

tation agreement to which the Government and 

the government of a foreign country are parties 

if the agreement— 
(1) is consistent with the goals for inter-

national aviation policy of section 40101(e) of 

this title; and 
(2) provides for the exchange of rights or 

benefits of similar magnitude. 

(c) PROOF.—The Administrator of General 

Services shall prescribe regulations under which 

agencies may allow the expenditure of an appro-

priation for transportation in violation of this 

section only when satisfactory proof is pre-

sented showing the necessity for the transpor-

tation. 
(d) CERTAIN TRANSPORTATION BY AIR OUTSIDE 

THE UNITED STATES.—Notwithstanding sub-

sections (a) and (c) of this section, any amount 

appropriated to the Secretary of State or the 

Administrator of the Agency for International 

Development may be used to pay for the trans-

portation of an officer or employee of the De-

partment of State or one of those agencies, a de-

pendent of the officer or employee, and accom-

panying baggage, by a foreign air carrier when 

the transportation is between 2 places outside 

the United States. 
(e) RELATIONSHIP TO OTHER LAWS.—This sec-

tion does not affect the application of the anti-

discrimination provisions of this part. 
(f) PROHIBITION OF CERTIFICATION OR CONTRACT 

CLAUSE.—(1) No certification by a contractor, 

and no contract clause, may be required in the 

case of a contract for the transportation of com-

mercial items in order to implement a require-

ment in this section. 
(2) In paragraph (1), the term ‘‘commercial 

item’’ has the meaning given such term in sec-

tion 103 of title 41, except that it shall not in-

clude a contract for the transportation by air of 

passengers. 

(Pub. L. 103–272, § 1(e), July 5, 1994, 108 Stat. 1116; 

Pub. L. 103–355, title VIII, § 8301(h), Oct. 13, 1994, 

108 Stat. 3398; Pub. L. 104–287, § 5(68), Oct. 11, 

1996, 110 Stat. 3395; Pub. L. 104–316, title I, 

§ 127(d), Oct. 19, 1996, 110 Stat. 3840; Pub. L. 

105–277, div. G, subdiv. A, title XII, § 1225(h), title 

XIII, § 1335(p), title XIV, § 1422(b)(6), Oct. 21, 1998, 

112 Stat. 2681–775, 2681–789, 2681–793; Pub. L. 

108–176, title VIII, § 806, Dec. 12, 2003, 117 Stat. 

2588; Pub. L. 111–350, § 5(o)(8), Jan. 4, 2011, 124 

Stat. 3854.) 

HISTORICAL AND REVISION NOTES 

PUB. L. 103–272 

Revised 
Source (U.S. Code) Source (Statutes at Large)

Section 

40118(a) ...... 49 App.:1517(a), (b). Aug. 23, 1958, Pub. L. 85–726, 
72 Stat. 731, § 1117; added 
Jan. 3, 1975, Pub. L. 93–623, 
§ 5(a), 88 Stat. 2104; re-
stated Feb. 15, 1980, Pub. 
L. 96–192, § 21, 94 Stat. 43. 

49 App.:1551(b)(1)(E). Aug. 23, 1958, Pub. L. 85–726, 
72 Stat. 731, § 1601(b)(1)(E); 
added Oct. 4, 1984, Pub. L. 
98–443, § 3(e), 98 Stat. 1704. 

40118(b) ...... 49 App.:1517(c). 
40118(c) ...... 49 App.:1517(d) (1st 

sentence). 
40118(d) ...... 49 App.:1518. Oct. 7, 1978, Pub. L. 95–426, 

§ 706, 92 Stat. 992. 
40118(e) ...... 49 App.:1517(d) (last 

sentence). 

In this section, the word ‘‘passengers’’ is substituted 

for ‘‘persons’’ for consistency in the revised title. The 

words ‘‘(and their personal effects)’’ are omitted as 

being included in ‘‘property’’. 
In subsection (a), before clause (1), the words ‘‘Except 

as provided in subsection (c) of this section’’ are omit-

ted as surplus. The words ‘‘department, agency, or in-

strumentality’’ are substituted for ‘‘agency’’ for con-

sistency in the revised title and with other titles of the 

United States Code. The words ‘‘or agencies’’ are omit-

ted because of 1:1. In clause (1), before subclause (A), 

the words ‘‘executive’’ and ‘‘other’’ are omitted as sur-

plus. In subclause (A), the words ‘‘procure, contract for, 

or otherwise’’ are omitted as surplus. The words ‘‘for 

itself or in carrying out an arrangement under which 

payment is made by the Government or payment is 

made from amounts provided for the use of the Govern-

ment’’ are substituted for ‘‘in furtherance of the pur-

poses or pursuant to the terms of any contract, agree-

ment, or other special arrangement made or entered 

into under which payment is made by the United 

States or payment is made from funds appropriated, 

owned, controlled, granted, or conditionally granted or 

utilized by or otherwise’’ for clarity and to eliminate 

unnecessary words. In subclause (B), the word ‘‘coun-

try’’ is substituted for ‘‘nation’’ for consistency in the 

revised title and with other titles of the Code. The 

words ‘‘international or other organization’’ are sub-
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